
Government of Jammu and Kashmir
Home Department

Order dated 21.08.2009 of the Hon'ble High Court of J&K
passed in SWP No 756/2004,CMP No 815/2004 titled
Shabir Ahmad and others Vs State and others.

Government Order No. Home- 80 of2016
Dated: - lh.02.2016

Whereas, Shri Shabir Ahmad and others approached the
Hon'ble High Court of J&K through the medium of SWP No 756/2004,
CMP No 81512004 titled Shabir Ahmad and others Vis State and others,
seeking grant of additional perks as admissible to Non-Gazetted Police
Personnel viz Uniform, Risk and Ration allowances; and

Subject:-

Whereas, the Hon 'ble High Court disposed of the said writ
petition vide order dated 21.08.2009, the operative portion of which reads
as under.-

" ... In the circumstances and in view of the submissions made
I find that this petition can be and is disposed of with the
direction to the Director General of Police to constitute a
Committee of three senior officers. One of the Members of the
Committee should be FA & CAD. The Committee shall
examine the claim of the petitioner. They shall go through
various orders passed on the subject by the Government
IDepartment under which allowances are granted to the
Nursing Orderlies. They shall also examine the nature of
work of the petitioners as also other Nursing Orderlies who
are in receipt of special allowances and shall decide whether
in view of the nature of work and the duties they perform, the
petitioners are entitled to any of the allowances as claimed by
them. Let consideration be accorded and appropriate orders
be passed within a period of three months from the date this
order is served upon the respondents.
Disposed off as above ".

Whereas, in pursuance to the aforesaid orders of the Hon'ble
High Court, PHQ vide order No 4611 of 2009 dated 29.12.2009
constituted a four member committee headed by AIG (CIV), PHQ to
examine the issues. The following were the points of reference for the
Committee, as enunicated by the Hon 'ble High Court in its order dated
21.08.2009:-

"the committee shall examine the claim of the petitioners.
They shall go through various orders passed on the subject by
the Government Department under which allowances areV-
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granted to the Nursing Orderlies They shall also examine the
nature of work of the petitioners as also other Nursing
Orderlies who are in receipt of special allowances and shall
decide whether in view of the nature of work 'and the duties
they perform, the petitioners are entitled to any of the
allowance as claim by them ".

Whereas, the Committee in its report has observed as under:-

(i) As against the sanctioned strength of 131 posts of Nursing
Orderlies, 88 Nursing Orderlies are currently posted and
serving in the Police Department. The entire matter devolves
on two basic issues i.e. (i) whether the Nursing Orderlies are
to be treated as "Police Personnel" and if the answer to this
query be in the affirmative then (ii) whether, given the nature
of job entrusted to them, they are entitled to the same perks
and allowances as are being paid to the other Non-Gazetted
Police Personnel.

(ii) The Nursing Orderlies in the Police Department are being
appointed by the concerned SSPs with the prior approval of
DGP. The power to appoint Non-Gazetted Police Personnel is
derived by the Police Officers of and above the rank of SSP
from Rule 172 of the J&K Police Manual. While this Rule
makes a mention of appointment of NGOs in the Police
Department from the rank of Constable to Inspector, there is
no specific mention regarding Nursing Orderlies.
Nevertheless, DGP in his capacity as Major Head of the
Department is empowered to make appointments of Non-
Gazetted Officers as laid down under Schedule I-B of J&K
Civil Service Regulations read with chapter 11 of Book of
Financial Powers. Since DGP is the Major Head of Police
Department, it is an obvious fact that he is empowered only
to appoint Police personnel and cannot make appointments of
Civil nature. Thus, if Nursing Orderlies are not treated as
Police Personnel their very appointment would be construed
as having been made without competence and would get
vitiated.

(iii) As per the records and details obtained from Medical
Superintendent Police Hospital, Jammu, out of 16 Nursing
Orderlies, the perks and allowances at par with other police
officials are being paid to seven Nursing Orderlies while the
remaining 9 Nursing Orderlies are not being paid these
perks/allowances. This in itself appears to be discriminationIVeen similarly situated officials.
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(iv) A perusal of connected records further revealed that earlier
also writ petition bearing SWP No 1250 of 1993 had been
filed by some of the Nursing Orderlies who had claimed
release of perks which were earlier being paid to them and
were stopped on the ground that there was no specific
Government Order regarding payment of perks to Nursing
Orderlies and that the Audit Party had objected to the
payment of perks /allowances to Nursing Orderlies. While
disposing off the writ petition vide judgement dated
20.02.1995,the Hon'ble High Court had directed the
respondents to allow the petitioners to enjoy the perks already
granted to them till their case is examined by the Competent
Authority and appropriate orders are passed in this regard. A
perusal of records being maintained in the Establishment
Section of Police Headquarters has revealed that as per the
noting recorded by then IGP (Mod), it had been decided to
forward a proposal to the State Government for extending
benefit of Ration Money Allowance to the Nursing Orderlies
appointed by the Police Department. The decision has
subsequently been deferred and no such proposal was
submitted to the Home Department. The judgement passed in
the year 1995 has with the lapse of almost 15 years, attained
finality and findings of the Court cannot be disputed at this
belated stage. The Nursing Orderlies who had then
approached the Hon 'ble High Court are being paid the perks,
as on date. This has given cause of action to all the similarly
situated Nursing orderlies, presently discharging their duties
in the Police Department.

(v) The Nursing orderlies presently working in the Police
Department have been appointed by the concerned SSPs on
the basis of approval accorded by the Director General of
Police against the posts duly created and sanctioned by the
Government from time to time. Thus the Nursing Orderlies
are borne on the cadre or' Police Department and can in no
manner be treated as a different and distinguished entity.
They are thus entitled to perks/allowances being paid to other
police officials who like nursing orderlies are not subjected to
field duties but are getting the perks /allowances in particular.
The Police Department has within its cadre some sub-cadre
as like Photographers, Mechanics, Skilled workers who are
like Nursing Orderlies, not performing "Police duties" in the
strict sense of the term but are paid all police specific
perks/allowances. The Nursing orderlies have almost the
same living and service conditions like living in barracks,
remaining present in their units of posting round the clock0/
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and thus they should not be deprived of the benefits being
enjoyed by similarly situated police officials. However, such
payment would obviously entail financial implications.
Therefore, we need to put up a detailed proposal to the
Government, after working out the expenditure involved, so
that explicit orders in this behalf are issued by the
Government authorizing payments of perks/allowances to
Nursing Orderlies. Concurrence of the Government is
imperative to settle the issue once for all so as to bring about
uniformity among similarly situated police personnel. This
would also remove the current anomaly whereby perks are
being paid to some Nursing Orderlies while the others have
been denied the same."
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Whereas, the Police Headquarters referred the matter to the
Home Department for grant of Ration Money Allowance, Kit
Maintenance Allowances and Risk Allowances in favour of the Nursing
Orderlies. On the recommendations of the PHQ, the Home Department
referred the matter to Finance Department for agreement; and

Whereas, the Finance Department returned the file vide their
U.O No. AlII (82)-II-786 dated 26.10.2010 with the following advice:-

" Returned. The case has been examined in the Finance
Department. It has been observed that giving undue benefit
to a class or a category of officials cannot form precedence
for giving the similar benefits to others as well, when such
cases of ought to have been defended properly in the court
of law. The Finance Department conveys its regrets and
concerns for dealing such cases poorly. The Department is
advised to take law on board and even to contest the cases
having given benefits wrongly earlier; and

Whereas, the matter has been further examined in the Home
Department in consultation with Officers of PHQ and Health Department.
It has been observed that there are 139 Nursing Orderlies borne on the
Police Establishment, out of whom 88 Nursing Orderlies are in position.
However, only 7 Nursing Orderlies are being paid perks and allowances at
par with the Police Personnel. The annual expenditure on payment of
perks and allowances to these seven Nursing Orderlies is Rs. 67,500/-.
It has been further observed that the Nursing Orderlies working in the
Police Department have been appointed by the concerned SSPs. The
Nursing Orderlies working in the Hospitals are not prone to similar kind
of risk and are not required to perform arduous duties like those of Police
Personnel. The deputationists from the Health Department are not being
paid any additional perks like police personnel except 2 Y2 day pay.
Therefore, allowing perks to Nursing Orderlies of Police Department will

~,' only create a dichotomy and would create further difficulties; and.
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Whereas, keeping in view the observations of the Finance

Department and the duties Iresponsibilities of the Nursing Orderlies which
is quite different from the Police Personnel though working in the Police
Department, the benefit extended to the 7 Nursing Orderlies by the PHQ is
not substantiated by any reasonable justification. There is no justification
for payment of additional perks on the analogy of Police personnel to the
Nursing Orderlies either. Further, the Audit Party has already objected to
the payment of the perksl allowances to Nursing Orderlies on the pattern
of the police personnel without any sanction of the Government. In view
of this, Nursing Orderlies of the Police Department are not entitled to any
additional perks and that the benefits given to seven Nursing Orderlies by
the PHQ need to be discontinued.

Now, therefore, the claim of the petitioners having been
considered with due deference to the order dated 21.08.2009 passed by the
Hon'ble High Court in SWP No 756 of 2004, CMP No 815 of 2004 titled
Shabir Ahmad and others Vis State and others has been found to be bereft
of any merit for the aforesaid reasons and is accordingly rejected. The
Police Headquarters shall, henceforth, discontinue the payment of
additional perks to the seven Nursing Orderlies and take necessary steps to
recover the amount from them which they have drawn on this account.

By order of the Government of Jammu and Kashmir.

No Home/PB-IV1198/201 0/75\7-
Copy to :-

1. Principal Secretary to Hon'ble Governor. J&K.
2. Director General of Police, J&K, Jammu.
3. IGP Technical Services, PHQ, J&K, Jammu.
4. Shri B.A. Dar, Additional Advocate General, J&K High Court

Srinagar.
5. Director of Archives, Archaeology and Museums, J&K, Jammu.
6. Private Secretary to Principal Secretary to Government, Home

/ Department.
tY Incharge website, Home Department.
8. Government Order file/Stock file.

Sd/-
(R.K. Goyal) IAS

Principal Secretary to Government
Home Department

Dated: I"')... -02-2016
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(Mohammad Yaqoob Malik I

~~ Under Secretary to Governmentl' Home Department


